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No. 11,443 

QUESTION PRESENTED 

Appellant, a prisoner in the United States Penitentiary 
at Leavenworth, Kansas, brought an action against the 
Attorney General, alleging that prison personnel there 
would not forward letters, their nature not being stated, 
to the daughter of a prison official of the District of Colum¬ 
bia. It was further stated that appellant believed that 
there were in his prison records letters purportedly written 
by that prison official and his daughter containing allegedly 
false statements to the effect that appellant “is living in 
a little dream world regarding that girl”. Appellant prayed 
for an injunction (1) requiring the Attorney General to 
permit him to write the official’s daughter and '(2) compel¬ 
ling removal of the complained of letters from the prison 
records. 

In the appellee’s opinion the question is whether the Dis¬ 
trict Court erred in dismissing the complaint. 
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United States Court of Appeals 
for the District of Columbia Circuit 


No. 11,443 


Dexter C. Dayton, Appellant 


v. 

James P. McGranery, Attorney General of the 

United States 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

The appellant, a prisoner in the United States Peniten¬ 
tiary at Leavenworth, Kansas, brought an action in District 
Court in which he named as defendant the Attorney Gen¬ 
eral of the United States. 1 The complaint demanded an 
injunction (1) compelling the Attorney General to permit 
the appellant to correspond with one Jerry Welch, daugh¬ 
ter of the Superintendent of the District of Columbia Re¬ 
formatory at Lorton, Virginia, Edward J. Welch, and (2) 
requiring the Attorney General to remove certain docu¬ 
ments (allegedly written by Miss Welch and her father) 


l During the pendency of this appeal James P. McGranery was substituted 
in the place of J. Howard McGrath, against whom the action was commenced. 


2 


from the appellant’s prison records (App. 1-6). On mo¬ 
tion of the Attorney General the District Court dismissed 
the complaint. From that dismissal appellant has taken 
this appeal. 

APPLICABLE STATUTES 

18 U.S.C. 4001 provides as follows: 

The control and management of Federal penal and cor¬ 
rectional institutions, except military or naval institutions, 
shall be vested in the Attorney General, who shall promul¬ 
gate rules for the government thereof, and appoint all nec¬ 
essary officers and employees in accordance with the civil- 
service laws, the Classification Act, as amended and the 
applicable regulations. 

The Attorney General may establish and conduct indus¬ 
tries, farms, and other activities and classify the inmates; 
and provide for their proper government, discipline, treat¬ 
ment, care, rehabilitation, and reformation. 

18 U.S.C. 4042 provides as follow’s: 

The Bureau of Prisons, under the direction of the At¬ 
torney General shall— 

(1) have charge of the management and regulation of all 
Federal penal and correctional institutions 

(2) provide suitable quarters and provide for the safe¬ 
keeping, care, and subsistence of all persons charged with 
or convicted of offenses against the United States. . . 

(3) provide for the protection, instruction, and discipline 
of all person charged with or convicted of offenses against 
the United States. 

SUMMARY OF ARGUMENT 

Control and management of federal penal institutions, 
the power to promulgate rules for their government, and 
the discipline of their inmates are vested in the Attorney 
General. 18 U.S.C. 4001, 4042. This prisoner’s complaint 
seeking judicial intervention to compel the Attorney Gen¬ 
eral to permit him to send letters of an unspecified nature 
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to a prison official's daughter was properly denied for fail¬ 
ure to state a claim upon which relief could be granted. 
The District Court likewise properly refused to order cer¬ 
tain documents, allegedly in the prison records, removed 
therefrom. 44 U.S.C. 366 et seq. 

ARGUMENT 

Under the governing statutes, control and management 
of federal penal institutions, and the power to promulgate 
rules for their government, are vested in the Attorney Gen¬ 
eral. 2 Under his direction the Bureau of Prisons has 
charge of the regulation of federal penal institutions, and 
provides for the safekeeping, protection, instruction, and 
discipline of federal prisoners. 3 The complaint in question 
admitted that on their face the regulations under which ap¬ 
pellant was prevented from writing to the warden’s daugh¬ 
ter are “fair and impartial”. Appellant’s quarrel is that 
the regulations permit “hostile discrimination” against 
him simply because he desires “to write letters to the 
daughter of a prison official of the District of Columbia.” 
The complaint did not set forth any portion of the regu¬ 
lations nor give any indication of the content of the pro¬ 
posed letters. In view of the statutes cited above and the 
allegations of complaint itself we submit that the District 
Court correctly dismissed this action. 

2 18 U.S.C. 4001 Control by Attorney General: 

The control and management of Federal penal and correctional institutions, 
except military or naval institutions, shall be vested in the Attorney General, 
who shall promulgate rules for the government thereof, and appoint all neces¬ 
sary officers and employees in accordance with the civil-service laws, the 
Classification Act, as amended and the applicable regulations. 

The Attorney General may establish and conduct industries, farms, and 
other activities and classify the inmates; and provide for their proper govern¬ 
ment, discipline, treatment, care rehabilitation, and reformation. 

3 18 U.S.C. 4042. Duties of Bureau of Prisons: 

The Bureau of Prisons, under the direction of the Attorney General shall— 

(1) have charge of the management and regulation of all Federal penal 
and correctional institutions 

(2) provide suitable quarters and provide for the safekeeping, care, and 
subsistence of all persons charged with or convicted of offenses against the 
United States. . . . 

(3) provide for the protection, instruction, and discipline of all persons 
charged with or convicted of offenses against the United States. 
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Appellant cites no authority for the broad right of cor¬ 
respondence he claims. Moreover, by failing to indicate 
in any way the nature of the letters he desired to send the 
appellant has failed to overcome the “strong presumption 
that public officers exercise their duties in accordance with 
law.” Laughlin v. Cummings, 70 App. D. C. 192, 105 Fd. 
71. There is also the recognized fact that “Lawful incar¬ 
ceration brings about the necessary withdrawal or limita¬ 
tion of many privileges and rights, a retraction justified 
by the considerations underlying our penal system”. 4 In 
that regard, this court has said, “[I]t is clear that an in¬ 
mate of a penal institution is not to be allowed untram¬ 
melled intercourse with the outside world.” 5 

Finally, the action of the court below followed sound 
precedent in Dayton v. Hunter , 176 Fd. 108, a case involv¬ 
ing this same appellant, but not mentioned by him in his 
brief. There the court said: 

This was an action instituted in the L T nited States 
Court for Kansas by Dexter C. Dayton, an inmate of 
the federal penitentiary at Leavenworth, Kansas, 
against Walter A. Hunter, warden of such institution. 
It was alleged in the complaint that plaintiff wrote two 
letters addressed to a young lady in West Virginia; 
that the letters were delivered to the defendant for 
mailing; that the defendant refused to mail them; and 
that they were returned to plaintiff . . . The prayer 
was that the defendant be enjoined from preventing 
plaintiff from communicating with the young lady by 
correspondence . . . The defendant filed a motion to 
dismiss the action for the reason that the complaint 
did not -state facts on which relief could be granted. 
The court dismissed the action, and plaintiff ap¬ 
pealed . . . 

Coming to the merits, one question is decisive and 
dispositive of the case and eliminates need to consider 
others. It affirmatively appeared from the face of the 
complaint and the exhibits attached to it that the es¬ 
sence of the cause of action pleaded was to restrain the 
warden of a federal penitentiary from refusing to mail 
letters written by an inmate of the institution to a 

■» Price v. Johnson, 334 TT.S. 266, 785. 

5 Jjaughlin V. Cummings, 70 App. D.C. 192, 194, 105 F. 2d 71, 73. 
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young lady, intended to open correspondence of a ro¬ 
mantic nature. But the control of federal penitenti¬ 
aries is entrusted to the Attorney General of the United 
States and the Bureau of Prisons. A court of equity 
does not have power in a case of this kind to super¬ 
intend through injunctive processes the conduct of a 
federal penitentiary or its discipline. Platek v. Ader- 
hold, 5 Cir., 73 F. 2d 173; Sarshik v. Sanford, 5 Cir., 
142 F. 2d 676; Shepherd v. Hunter, 10 Cir., 163 F. 2d 
872. 

The complaint was fatally infirm in that it failed 
to state a cause of action for which relief in equity 
could be granted and therefore the action -was properly 
dismissed. 

The judgment is affirmed. 

See also, Prince v. Klune, 80 U. S. App. D. C. 31, 141 F. 
2d 18; Stroud v. Swope , 187 F. 2d 850; Williams v. Steele , 
194 F. 2d 32, Numer v. Miller . 165 F. 2d 986 and Sanders v. 
Johnson . 159 F. 2d 74. 

The complaint was also without merit in its demands that 
an injunction issue requiring the Attorney General to re¬ 
move from the prison records letters which the appellant 
did not believe, although they so purported, to be 'written 
by Miss Welch and her father. 

On this point, in addition to the statutes vesting manage¬ 
ment and control of federal prisons in the Attorney Gen¬ 
eral, we refer the court to 44 U.S.C. 366 where Government 
(i records” are defined as 

* • • documentary materials • * • made or received by 
any agency of the United States Government in pursu¬ 
ance of Federal law or in connection with the transac¬ 
tion of public business and preserved * * * as evidence 
of the organization, functions, policies, decisions, pro¬ 
cedures, operation, or other activities of the Govern¬ 
ment • **. 

The succeeding sections of Title 44 prescribe the procedures 
for disposal of such records (44 U. S. 366-380) and it is 
specifically provided (44 U.S.C. 380) that these procedures 
shall be 
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# # • exclusive and no records of the United States 
Government shall be alienated or destroyed except in 

accordance with the provisions of sections 366-380 

• * • 


See also, Waticood v. McGrath, — U. S. App. D. C. —, 
F. 2d —, No. 10719, where this court affirmed a judgment 
denying a similar prayer for relief. 

CONCLUSION 

Wherefore we submit that the order of the District Court 
should be affirmed. 


Charles M. Irelan, 

United States Attorney. 

Joseph M. Howard, 
William E. Kirk, Jr., 
Assistant United States Attorneys. 
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